These may not work for every organization or you may find variations on
these that better suit your organization, but if your organization is doing
things differently than we outline, consider if you are perhaps simply doing
things the same way because you have always done them that way. Let’s
look at some fundamental questions.
Should the holding company Board be different from the bank Board?
Our take would be, no, the holding company Board should not necessarily
be structured to be intentionally different from the bank Board. That being
said, though, there is no problem with the composition of the holding
company Board being different from the bank Board. In fact, it might be
helpful to have the composition of those two Boards be different since each
Board handles different functions. For example, as Board members age, you
might ordinarily consider retiring them from the bank Board or putting in
place mandatory retirement or some other type of process. However, as an
option, you might continue to allow those individuals to serve only at the
holding company Board level to focus on long-term strategic issues without
being bogged down in the day to day operational elements of a bank Board
meeting such as asset liability management, technology committee service,
etc.
Should we seek diversity on our Boards of Directors? Generally
speaking, yes. We are not proponents of promoting diversity for diversity’s
sake, but many banks will find that their organizations reflect the old joke
that typical Boards of Directors are “male, pale, stale and frail”. So, a
healthy dose of diversity can go a long way, but that diversity might take one
or more of many different types of forms. It could mean diversity of age, it
could mean diversity of gender, it could mean diversity of race, it could
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mean diversity of county residence, it could mean diversity of business
background, it could mean diversity of risk takers versus risk mitigators, it
could mean diversity of big picture dreamers versus practical realists. If all
of our Board members tend to look, act and think alike, there is a much
greater risk of only hearing or pursuing one strategy or viewpoint which, if it
turns out to be the wrong strategy or viewpoint, can lead everyone to
following the person in front of them “off the cliff” and thwart any success
we might otherwise have. As Chairmen, refuse to allow your Board to be
populated with individuals who look, act and think just like you do.
Should we allow “out of territory” directors? Generally speaking, an
organization is benefitted by having directors who are members of the local
markets they serve. However, exceptions might be appropriate if you can
tap the expertise of someone who lives out of market, but can still add value
to the organization through their service as a director. However, if that
individual is unable to be present in the local market, to attend meetings
locally and constantly requests to participate only via telephone conference,
videoconference or some other electronic means, then perhaps the individual
should serve only as an advisory director and not as a full voting member of
the local bank or holding company Board of Directors. The same would
hold true for any existing director who perhaps spends the majority of their
time at a second home at the beach (assuming your bank is not located at the
beach) and is no longer active in the daily affairs of the local community.
Some electronic participation may be appropriate, but the overwhelming
majority of attendance needs to be required to be made in person.
How often should the Board of Directors meet? We continue to see
organizations around the country that vary the frequency of Board meetings
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of the bank and holding company. The overwhelming majority of banks will
typically hold bank Board meetings once a month and holding company
Board meetings quarterly. However, we occasionally still see some bank
Boards meeting once a week, twice a month and occasionally see a bank
Board meeting every other month. In our opinion, this is one area where
following the standard practice of most banks is probably what is best.
Meeting less often than monthly is probably okay for a shell holding
company, but is probably not frequent enough in order to appropriately
exercise fiduciary obligations for the oversight of the bank. On the other
hand,

meeting

more

often

than

once

a

month

may

promote

micromanagement and inefficiency by the Board of Directors and may
signal to your management team a lack of trust and confidence. Moreover,
if you are appropriately using your committee structure, which by its nature
will meet more often than the Board meetings, then the Board meetings
should not necessarily have to be held more than once a month. Take a fresh
look at what you are doing and consider if changes should be made.
What is the proper balance between the number of “outside” Board
members versus “inside” Board members who are part of the management
team? It is a best practice for corporate governance purposes that at least a
majority of your Board of Directors be outside directors independent of bank
management.

However, we recognize that in many community bank

situations, particularly with family-owned or closely held banks, that may
not be the best or most appropriate structure. But consider that one of the
primary fiduciary obligations of your Board of Directors is to provide
supervision, oversight and to occasionally act as a check and balance against
your management team. Therefore, a Board of Directors with an appropriate
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balance of both insiders and outsiders for your unique circumstances should
be sought.
Should we have a mandatory retirement age? The answer to that
question depends on how you are willing to answer another question. That
other question is “Are you willing to deal with reality and confront difficult
situations?” By that question, we mean are you willing to tell a director who
is one of the largest stockholders of the bank that, because of their current
health, they will no longer be recommended to serve on the Board? Are you
willing to tell a director who is less than technologically savvy that they are
going to have to learn how to use an iPad to review Board materials in the
future which will only be provided in an online secure Board portal? Are
you willing to tell a director that it is no longer proper for them to come to
meetings unprepared without having reviewed the Board package, without
having reviewed loans to be considered and otherwise not participating
through asking questions or giving feedback at Board meetings?
As you can maybe see, if you are honest with yourself that your
organization would find it difficult to take those types of steps, then perhaps
developing an arbitrary age and suggesting that all directors will be required
to rotate off of the Board at reaching that age can be beneficial. However, if
your organization is willing to handle those types of difficult circumstances
and perhaps even go beyond that to the next step of conducting Board
evaluations in order to determine on a yearly basis that each director is
pulling their weight, then the idea of setting an arbitrary age limit seems
silly. Most of the time, when a mandatory retirement age is set, that number
is somewhere between 70 and 80 years of age.

Yet, during the last

presidential election, the final two candidates (Trump and Clinton) were

Gerrish Smith Tuck

Page 5

each going to hold the distinction of being the oldest elected first term
President. Regardless of your politics, no one ever suggested that either one
of those candidates could not fulfill the duties merely because of their age.
So, why would we ask a 72 year old director to exit the Board merely
because of his or her age? So, consider what would work best for your
organization by answering these difficult questions honestly. And if you do
use a mandatory retirement age, don’t “grandfather” certain individuals
while others are subject to the mandatory retirement age. If it is good for
one, it is good for all.

Bank M&A: Privately Negotiate a Deal
Versus Marketing Process
Not surprisingly, we are currently helping many banks and Boards
sort out the M&A minefield. For a bank that is properly managing its
fiduciary duties, attuned to corporate governance issues and following a
well-structured strategic plan, often as much work may go into the planning
part of an M&A transaction as does the actual execution of it. Along those
lines, one of the questions we often get from a bank that might be a potential
seller is whether they should conduct a full-blown marketing process of the
bank and simply put it on the auction block or whether, in the exercise of
their fiduciary duties, they can negotiate privately with only one potential
buyer who has expressed some interest.
Both strategies can be appropriate given the circumstances, but,
importantly, the good news for many Chairmen and their Boards is that there
is no absolute auction duty required if you are thinking about selling that
mandates you simply tell the world you are for sale and then requires you to

Gerrish Smith Tuck

Page 6

sell to the highest bidder. In fact, for many community banks, the better
strategy is to seek a privately negotiated transaction with a willing buyer,
who is not looking to be a “bottom feeder” when it comes to pricing the
deal, and where the buyer brings substantial benefit to the transaction,
monetarily and otherwise. Conducting a privately negotiated transaction
may, in fact, have many benefits which include reducing overall time and
cost to complete a deal, providing a better economic value to stockholders of
the selling institution because the buyer will pay a “preemptive” price in
order to avoid a bidding war, better results for employees and customers
because the selling institution can choose its mate who shares a similar
banking philosophy, value system and organizational culture.
So, from a potential buyer’s standpoint, that is why it is always a
pretty good strategic step to let other organizations know if you have some
general interest in them. This is often done in a non-threatening, nonintimidating manner with the simple statement of “If you ever consider
selling or merging, we would love to have a chance to talk to you before you
consider any other buyers.”

You would be surprised how many deals

actually get completed because a bank ultimately decides to sell and the first
call they ask us to make is to a friendly competitor of theirs who suggested
they might have some interest a couple of years ago. So, navigate the M&A
minefield successfully and you will wind up producing economic benefits
for your stockholders.
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Meeting Adjourned
From fundamental, but important, questions to the developing M&A
landscape, there continue to be questions that arise for Chairmen and Board
members. Any time you encounter any of these where there may be cause
for confusion or differences of opinion, don’t hesitate to contact us and we
will be happy to give you some candid feedback.
On the M&A side, we completed a very successful Community Bank
Merger and Acquisition Conference in St. Paul, Minnesota earlier this month
with approximately 50 community bankers from across the country
represented. Some buyers, some sellers, some lookers. But everyone was
searching for more information and ideas. It seems best to keep all your
options open!

Until next time,

Jeffrey C. Gerrish

Philip K. Smith

Greyson E. Tuck

Gerrish Smith Tuck
700 Colonial Road, Suite 200
Memphis, TN 38117
Phone (901) 767-0900
www.gerrish.com

HOW TO CONTACT US:
If you have questions or comments about the newsletter or would like to ask a follow-up question,
please email Philip Smith at psmith@gerrish.com.
Copyright © 2018 – Philip K Smith
Any accounting, business or tax advice contained in this communication, including attachments and enclosures, is not intended as a thorough, in-depth analysis of specific issues,
nor a substitute for a formal opinion, nor is it sufficient to avoid tax-related penalties If desired, Gerrish Smith Tuck would be pleased to perform the requisite research and
provide you with a detailed written analysis Such an engagement may be the subject of a separate engagement letter that would define the scope and limits of the desired
consultation services
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